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74 STONE v. FAIRBURY, &c, RAILWAY CO. 

RECENT AMERICAN DECISIONS 
Supreme Court of Illinois. 

JOHN STONE v. THE FAIRBURY, PONTIAC AND NORTH-WEST- 
ERN RAILWAY COMPANY. 

The provision of the Constitution of Illinois, "that private property shall not 
be taken or damaged for public use without just compensation," must be so con- 
strued as to protect the interests of private citizens, while guarding the commercial 
interests of the country and the general good of the public. 

In order to enable a party to recover damages resulting from the exercise of 
the power of eminent domain, he must show that his property has sustained a 
direct and physical injury. 

The throwing of smoke and cinders from a railroad engine moving upon its 
track, upon residence property, constitutes a direct physical injury, for which the 
plaintiff may recover. 

Trespass on the case brought in the Circuit Court of Livingston 
county. The declaration contained two counts to which a de- 
murrer was filed by the defendant and sustained by the court; the 
plaintiff elected to abide by his declaration, and the court rendered 
judgment against him for costs. The only question presented for 
decision in this court was as to the sufficiency of the declaration. 
It was averred in each count of the declaration substantially that 
the plaintiff owns and occupies as a residence certain property 
fronting on Walnut street in the town of Fairbury, that the de- 
fendant constructed along, upon and over said street its railroad, 
and ran daily its locomotives and trains thereon ; that smoke and 
cinders were cast and thrown from the engines and locomotives in 
and over the property of plaintiff, thereby greatly damaging the 
same. 

The opinion of the court was delivered by 

Craw, J. — The averments in the declaration are admitted to 
be true by the demurrer, and from them alone we are to determine 
whether the plaintiff has a cause of action. By the 19th section 
of the Bill of Rights of our constitution, it is declared that every 
person ought to find a certain remedy in the laws, for all injuries 
and wrongs which he may receive in his person, property or repu- 
tation ; he ought to obtain by law right and justice fully and with- 
out denial, promptly, and without delay. And by the 13th section 
of the same instrument it is declared that private property shall 
not be taken or damaged for public use without just compensation. 
Such compensation when not made by the state, shall be ascer- 
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tained by a jury, as shall be prescribed by law. The fee of land 
taken for railroad tracks without consent of the owners thereof, 
shall remain in such owners, subject to the use for which it is taken. 
While it must be conceded that an incorporated town or city owns 
the fee simple title to the public streets, and has the exclusive 
power to control and regulate the same, and in the exercise of 
that power may rightfully authorize and permit a railroad com- 
pany to occupy and use a public street with its railroad track, yet 
under the organic law of the state, the railroad company must be 
held responsible to property owners upon the street for such direct 
or physical damage as shall result from the construction of the 
road, or the operation of the same after its completion. The com- 
merce of the country and the unbounded wants of the public 
demand that public streets in towns and cities should be used by 
railroad companies in carrying passengers and transporting freights, 
and it must necessarily happen that streets will be used for various 
legitimate purposes, which will to a greater or less extent discom- 
mode persons residing or doing business upon them, and just to 
that extent damage their property, and yet such damage is incident 
to all city property, and for it a party can claim no remedy : 
Moses v. Pittsburgh, Fort Wayne $ Chicago Railroad Co., 21 111. 
522. The difficulty of crossing a railroad track, the detention by 
trains, the frightening of horses, the danger to persons crossing 
the track, the noise of the trains, and various other things that 
might be named, are inconveniences which property-owners on a 
street where a railroad is located have to suffer, yet to hold that 
such could recover damages would in effect prevent the construction 
of a railroad upon a public street. The clause in the Constitution, 
" private property shall not be taken or damaged for puhlic use 
without just compensation," must receive a reasonable construction. 
While the interest of the private citizen should be guarded and 
protected, the commercial interests of the country and the great 
good of the public should not be lost sight of. In the state of 
Massachusetts, a statute provides that railroad companies shall 
pay all damages caused by the construction and maintaining the 
road. Under this statute the petitioner, who owned a tract of land 
abutting on Western Avenue in the city of Lowell, set out that 
the railroad company constructed its road over the avenue between 
petitioner's land and the city ; that in passing to or from the city, 
the railroad had to be crossed ; petitioner claimed his land was 
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damaged by the road being constructed over Western Avenue. 
Chief Justice Shaw, in delivering the opinion of the court, said : 
" The law does not propose to grant indemnity for all losses occa- 
sioned by the laying of a railroad. If it did, it would extend to 
turnpikes and canals, the value of which is diminished or de- 
stroyed by loss to custom, to taverns and public-houses deserted or 
left in obscurity, to stage-coach proprietors, to owners of dwelling- 
houses, manufactories, wharves, and all other real estate in towns and 
villages from which a line of travel has been diverted. In laying 
down a rule in regard to what might be considered an element of 
damages, he says : " That all direct damage to real estate by passing 
over it or part of it, or which affects the estate directly, though it 
does not pass over it, as by a deep cut or high embankment, so 
near land or buildings as to prevent or diminish the use of them, 
by endangering the fall of buildings, the caving in of earth, the 
draining of wells, the diversion of water-courses so far as these 
are the necessary results of suitable and proper works, also the 
necessary blasting of a ledge of rocks so near to houses as to 
cause damage, running a track so near them as to cause imminent 
appreciable danger by fire, by obliterating or obstructing private 
ways leading to houses and buildings. These and perhaps others 
of like kind we think are proper subjects for the assessment of 
damages." Under the Massachusetts statute, which is somewhat 
analogous to our Constitution, the court seem to lay down the rule 
that the damage in order to enable a recovery must be a direct 
physical injury, which is no doubt the proper rule. In the decla- 
ration in this case many things are averred that are not regarded 
as material, yet as we understand the averments they are in sub- 
stance that smoke and cinders were thrown from the engines of 
the defendant on the property of plaintiff, by means whereof his 
property was greatly damaged. If this be true, and the averments 
are to be so taken, the plaintiff has sustained a direct and physical 
injury to his property for which he is entitled to recover. A 
majority of the court are therefore of opinion that the declaration 
was sufficient, and the demurrer was improperly sustained. The 
judgment will be reversed and the cause remanded. 

Reversed and remanded. 

By the Constitution of Illinois, adopt- of eminent domain by requiring corn- 
ed in 1870, an additional limitation was pensation to be made for property dam- 
placed upon the exercise of the power aged, although not taken ; a provision 
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which was not then embraced in the 
other American constitutions, and was 
found in the statutes of only a few of the 
states. 

The weight of authority supports the 
position that in the absence of all con- 
stitutional and statutory provision upon 
the subject, railways are not liable for 
necessary consequential damages to 
land-owners, no portion of whose land 
is taken, where they construct and ope- 
rate their roads in a skilful and prudent 
manner : 1 Redfield on Railways 294 ; 
Monongahela Nav. Co. v. Coons, 6 W. & 
S. 101 ; Philadelphia and Trenton R. R. 
Co., 6 Whart. 25 ; Henry v. Pittsburgh 
and Allegheny Bridge Co., 6 W. & S. 
85 : Canandaigua and Niagara Railway 
v. Payne, 16 Barb. 273; Radcliff v. 
Mayor of Brooklyn, 4 Comstoek 195; 
Hatch v. Vermont Cent. R., 25 Vt. 49. 

In the principal case, no part of the 
plaintiff's premises were taken, nor 
does it appear that the throwing of the 
smoke and cinders from the engines of 
the defendant upon the property of the 
plaintiff, which was the damage com- 
plained of, happened otherwise than in 
the ordinary use of properly constructed 
engines upon the defendant's roadway. 

Upon such a state of facts, it is mat- 
ter of grave question whether the throw- 
ing of smoke and cinders is a proper 
element of damage against a railway, 
in any form of action. It is believed no 
engine has yet been introduced, which, 
with the most skilful handling, could 
avoid emitting smoke and cinders in its 
use, and especially so where bituminous 
coals are used, which is a necessity in 
large districts of the country. To give 
damages, therefore, upon mere proof of 
the act and the consequent injury, where 
no negligence or unskilfulness appears, 
is to punish for the lawful use of the 
franchise. It is not every damage, the 
cause of which may be traced to the act 
of another, that renders that other re- 
sponsible. We understand the general 



rule to be, that if the doing of the act 
was in the reasonable exercise of an au- 
thority conferred, and the party con- 
ducts himself without malice, negligence 
or unskilfulness, he is not responsible 
for any damage which may be occa- 
sioned to another. Besides, it must be 
a damage different in kind, and not 
merely in degree ; not that one sustains 
an injury greater than that of others, 
but one special and peculiar to himself : 
Proprietors of Tjocks and Canals v. 
Nashua and Lowell R. R. Co., 10 Crush- 
ing 390, cited in principal case. In 
passing along the street of a city or vil- 
lage, the smoke of the engine, if it can 
extend to the next estate beyond the one 
crossed or touched by the railroad, why 
not to the next, and the next, which 
may he affected less in degree, but in 
the same manner 1 Under the Massa- 
chusetts statute, referred to in the prin- 
cipal case, where damages were claimed 
consequent upon the running of trains, 
such as noise, smoke and soot from 
passing trains, it was held that "these 
incidental effects are the natural and 
inevitable consequences of the exercise 
of the franchise which the legislature 
has granted to the corporation. They 
do not, therefore, constitute a public 
nuisance, and, independently of the 
taking of land, they cannot be made a 
ground for the recovery of damages, as 
for a private injury:" Walker v. Old 
Colony and Newjmrt Railway Co., 103 
Mass. 14. 

By the English Railways Clauses 
Consolidation Act, 8 Vict c. 20, com- 
pensation is to be given not only for 
lands taken, but for those injuriously 
affected by the construction of any rail- 
way, and for all damage sustained by 
the owners or occupiers of lands by rea- 
son of the exercise of the powers con- 
ferred by the act upon railways. Under 
this act it was held that the owner of a 
house, none of whose lands have been 
taken for the purposes of the railway, 
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cannot recover compensation in respect 
of injury to the house, depreciating its 
value, caused by vibration, smoke and 
noise in running locomotives with trains 
in the ordinary manner, after the con- 
struction of the railway: Brand v. Ham- 
mersmith and City Railway Co., Law 
Rep. 1 Q. B. 130. 

Upon appeal to the Exchequer Cham- 
ber, this judgment was reversed ; hut 
of the eight judges who sat at the hear- 
ing, three only concurred in the reversal, 
two having ceased to be members of the 
court, two of those remaining did not 
participate in the judgment, and of the 
others, one gave a dissenting opinion. 
Eelb, C. J. of the Common Pleas, who 
had been a member of the court when 
the cause was argued, also prepared a 
dissenting opinion : Law Rep. 2 Q. B. 
223. 

While, therefore, this case is not very 
strong authority for showing the judg- 
ment of the Queen's Bench in the same 
case to have been wrong, it does decide, 
following Vaughan v. Toff Vale Rail- 
mar/ Co., 5 H. & N. 679, that where 



there is neither negligence, nor misfea- 
sance, nor anything avoidable, the com- 
mon-law right of action is taken away, 
and the compensation for the damage 
must be sought under the statute. 

If the same construction shall be 
placed upon similar legislative provi- 
sions in this country, and the doctrine 
of Walker v. Old Colony and Newport 
Railway Co. become established law, 
then compensation under statutes cannot 
be given for these incidental effects of 
the running of trains where no land is 
taken. And as to the common-law 
remedy, where no negligence or unskil- 
fulness appears, it 'would seem that the 
uncertainty which must ever attend an 
estimate of injury by smoke and cinders 
thus produced ; the fact that in the na- 
ture of things the damage can never be 
special and peculiar to one only ; and 
that it is caused in the legitimate exer- 
cise of a right conferred by law, all 
conspire to characterize it as damnum 
absque injuria, for which no action will 
lie. ' C. H. W. 



Supreme Court of Errors of Connecticut. 

RICHARDSON ». ROWLAND. 

Whether the law of maintenance and champerty is recognised as a part of the 
common law of Connecticut : Quere. The court inclines to think it is not. 

It is not a part of the common law of the state of New York. 

The defendant, thinking it necessary, in securing the benefit of certain real 
estate which he had attached in the state of New Tork, to pay off a mortgage of 
$2000 upon the property, proposed to the plaintiff that if he would advance the 
sum required and superintend the litigation, paying his own expenses, he would 
give him half the net avails of the suit, but that if nothing was recovered the 
expenses of the litigation should be shared equally. The plaintiff accepted the 
proposition, went twice to the state of New York with the money, paying his own 
expenses, and consulted the attorney in charge of the suit, who concluded that it 
was not necessary to raise the mortgage ; soon after which the defence of the suit 
was abandoned, judgment rendered in favor of the present defendant and the 
amount of the judgment paid over to him. Held, in a suit brought to recover 
half of the net avails of the judgment — 1. That as the contract was to be per- 
formed in the state of New York, it was governed by the law of that state. 2. 



